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2) 


1 
, 
A/ BM/ak =>-Upon, commencing at 10-00 21. 
3 THE COMMISSIONER: There are enough 
Z copies of what I have described here as a Judgment, 
5 so, you don't need to take notes. There are also 
| 6 two appendices; one is the Attorney General's state- 
7 ment and: the other gne. sei he Order=in-Councl I atselt. 
| 5 There aren't enough of those for everybody. I assume 
that probably everybody had them but if you need 
: 2 them there were some copies but I will make them 
| 10 available as soon as I have finished. 
11 JUDGMENT : 
| 12 In this Commission I am charged with 
13 the task of determining the, cause of. death of 36 
| 14 children who died in Wards 42 and 4B of the Hospital 
| for Sick Children in Toronto between the lst of July 
8 L980 and» the 3Usio peer che LOO) wein fact, only 34 
| af children died in the wards during that period but we 
17 have without objection been considering the cause of 
: 18 death of 2 other children, one who died in the Wards 
| 19 but one day outside the period on the 30th of June 
20 1980 and one who died during the period but not in 
| a1 either of the wards having been removed therefrom 
tor the? IntensiverGate Sn Caen eee oie ii tds Ss et fy 
| - before his death. I am also required to consider 
| 2: the circumstances of the investigation and prosecution 
) 24 
| 


; 
j 
{ 
} 
i 
i 


fewest 


pies 


Cis 


“ave ona? Me a al ‘aye’, : 
mrt etuar}. eu 2 eget fentsrosob arial a aie: 


tp 


7 
at 


= 


my wd A 


1, D0 OF Oe pat ‘1 


1a to! aha O89. aruba Sabie 
‘larsec? Yona Se ab. erties pre 
quoject-14tq0 od 4) 4a “Inte aie tea! men . 
Yoody tava’ set  oaang te tears JTRS a2otD j s 
pope ae aud, ced don, yietiwe we yvidiedoad = a 
roel Tiw | Woe theo D, I eee eto ty oven? 7 
Spe ttt) oval Fae ee ee eae t 


7 


seis fue 1. oleae =) if? trl 


a “ieith oO wt Ot ree ed eb to se64 aa 


epeall ait Sa BA Died 4D) ee ae taeh oil denies 


‘a 


ido. 3007 ale .At@L Aenea lo Peake. dz bas OFGE 
ind bested. ens pie eGR, aie ett ok boats washt isin 
ic anne, ertt pecan acne cond mMoidontcde danevids 0. ro. 
tx evi wate att Fuad oily we orb be Tod! § fe a 
4eut to d20f 603 Ho Berkyon pate abiestte.) eu a pte 
(na) Sen ae iar bye cas rere 


ies of) neosel Car “eet ai aseb lita Absa yoR ia 


ANGUS, STONEHOUSE & CO. LTD. 44 76 
TORONTO, ONTARIO 


1 
2 
of charges preferred against one Susan Nelles, 
: arising out of the deaths of 4 of those 36 infants. 
4 The charges proceeded to a Preliminary Inquiry 
3 which was terminated on the 21st of May 1982 with 
6 the “discharge Gf the accused: 
a For convenience, the two issues are 
8 being heard separately. The first, namely the cause 
of death, has occupied Us "since the Sist of May, 
: 1983; it has proceeded for more than 60 days and is 
re not yet close to completion. "he second issue, 
1 namely the circumstances of the investigation and 
12 prosecution, has not yet commenced. Two problems 
13 have, however, been raised which I think must now 
i4 be resolved. I state these problems as follows: 
ie (1) Does the first issue require or 
entitle me, if I should reach 
i the conclusion that the death of 
A any child was the result of the 
18 action of any person or persons, 
19 to name that person or persons? 
20 (2) Does the second issue require or 
1 entitle me to consider the 
o investigation after the discharge 
of Susan Nelles? 
px . 
These problems are in one sense not 
24 
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urgent. The consideration of the issue as to the 
investigation and prosecution is still some months 
away and thésRenort ishfarther «<stilb.ncMoreover; 
the problem raised in the first question may prove 
to be academic. I originally thought that the 
problems could await the occasion when they had to 
be decided but I now believe that fairness requires 
that those persons who might be affected know now 
the extent of their potential exposure and that all 
interested parties know now the extent :-of the inquiry 
‘on the 2nd issue so that they can prepare ‘their 
cases properly. It is also I think appropriate that 
any party affected or interested should be given 
the opportunity, if he asserts that I have erred in 
the resolution of either problem, to take action to 
have this judgment judicially reviewed. I need 
hardly add that all persons conceivably interested 
or affected have been given the opportunity to be 
represented at the hearings to date, and to make 
submissions as to the resolution of these problems. 
It is important to know the background 
of the issues and for that purpose I attach as 
Appendix I; thetstatementiof) thesAbtorney General 
of Ontario made to the Legislature upon the appoint- 


ment of this Commission. I appreciate, of course, 


| 


me 


sit oY an sen oid to ice 
Biteom onoa Didga et soLy® aa 

‘twine |, fSlase tite = 

avotd Yo nO) ee jedi! gate ata 

ait? dedd Jd@uiels y LLereelsom i 

eo? bad, yoila neth neleycpoa one 2 inva Si 

setiivrwes Han tel tah ovebhsd wands dod b 


: aa 
. x A 
_ : 
an wens balostdr od tein wea: ancy yay! 24 


Priheided? leis saracises batLtoeayog - hehe ; . 
“a « 
! an 
stoyirk aco Bo Siete a, Soe Mee eon aelrai f 
jas’) eA Onedtt. if = ved 4nd Bie sittval U y ‘| 
) 


wilt abriatw<aar Aecdyhs [ meio a > ta 
ouvin of Pwiy fp SOT Ww batt 
 hewste. van ot SRLS 2) £ ra Bs Ai ad er. 


- A 


ow ooljonw aod wal neidom sheet hie Tonite 
noon a hw she yh d ods tyt a 
boroupedal iy ban vlenkoa Enon ter itp +p 
Ad oS Yo Lis ore de iseig aba ay 


pln o7 Sith. {eden i a ea 


auoidead ‘ead a ee = a 
anes on ghd add weal sire 


ats 


24 


25 


ANGUS, STONEHOUSE & CO. LTD 4478 
TORONTO, ONTARIO 


that it is not the Attorney General's view that is 
determinative of the problems but the law and the 
Terms of Reference. The Order-in-Council appointing 
thevCommissionnisiset  fonthyasnAppendixatl. 
ieturninowaco. the furstepreobilem. 
Theschildrenswere*allsof-course: seriously ill; 
almost all of them suffering from an identifiable 
heart disease. The concern is whether the children 
(and it applies, of course, to each one separately) 
died) frommathatidiseaserorjotheratnaturalacauses/!’ or 
whethery theyadiede fromaiunnatural?.causess. 12) dosnnoet 
prejudge the matter but the evidence so far has 
indicated that the most likely unnatural cause is 
toxicity \resultingtfromathe! administrationvof a 
drug known as Digoxin which if administered in 
therapeutic quantities often aids in the treatment 
of heart disease. The problem simply stated is that 
if I should find upon the evidence that any child 
died from an unnatural cause, eg. the administration 
of an overdose of digoxin (a finding which I am 
clearly entitled tomreachioendrafithexevidence also 
indicates that a certain person or persons administere 
bhemdrug or parmticipated*inei ts administration 
either by accident or design am I entitled <- or 


indeed required - to so state. 
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: 
2 
incthinkiipesneild farstsof( ald dispose 
3 of a constitutional argument. This is of course a 
4 Provincial Commission and it is argued that the 
5 Province is constitutionally incapable of setting 
6 up an inquiry whose findings may involve the 
3 determination that a specific crime was committed. 
# I think with respect there is nothing in the argument. 
The cases of Di Iorio & Fontaine v. the Warden of 
3 the Common Jail of Montreal, 73 D.L.R. (3d) 491 and 
10 the Attorney General of Quebec and Keable v. the 
il ‘Attorney, Genera lsofsCanada, +90, DaLeRe. 136). 16 have 
12 clearly established the jurisdiction of the Province 
13 under head 14 of Section 92 of the British North 
eal America Act - now the Constitution Act 1867 - (the 
: Administration of Justice) to authorize the investi- 
gation of general or specific crimes, notwithstanding 
4 that the Criminal Law and Criminal procedure are 
17 reserved to the Federal power under head 27 of 
18 Section, 91 of the same, Act.. It may be, as suggested 
19 in the concurring judgment of Estey, J in the latter 
20 case, that there remains some requirement of 
4 Provincial Inquiries in investigating crime in some 
respects to comply with Federal procedural rules but 
- that question is not before me at least at this time; 
29 indeed it may never arise. 
24: 
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1 
2 
the’ real problem inthe ‘first .quéstion 
. is to resolve the apparent conflict between the 
4 reqiiréement tov report ones. hetoweand by what means 
5 (the) .children ... came to their deaths” and the 
6 injunction "without expressing any conclusion of law 
- regarding Givil Gyecrimimal responsiprirty™ 
3 I need hardly state that a Commission's 
Terms “Of "Reference “control the *scope GE *PEs inquiry . 
: However, “I *f£rnd «no*diftficulty "in interpreting the 
10 particulary term as ineiudimgechesrrgne and®opli gation 
11 if the evidence justifies it to determine not only 
12 if an overdose of Digoxin was administered but all 
13 the circumstnaces of its administration including 
14 EhevVidentveysonetne administrators =in@my yiewothe 
: phrase "how and by what means" dictates that conclu- 
Sion. "How" may conceivably be confined to the 
e method of bringing about death but "by what means" 
17 necessarily encompasses not onlv the method but 
18 the identity of the actor who adonted consciously 
19 or unconsciously that method. In Sir James Murray's 
20 English“ Diretionary, vols eo, erarcy ec, pPee270°'mean® 
1 as a noun is described in Example 10 as, "an instrument, 
agency, method, or course of action, by the employment 
= of which some object is or may be attained, or which 
* is concerned in bringing about some result. 
24 
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predicatively (of persons as well as things), To be 
the means (or the mean) of" and one of the literary 
examples is given as "I was the means of this being 
done", 

To turn then to the other side of 
the conflict, I must determine the means whereby the 
children met their deaths "without expressing any 
conclusion of law regarding civil or criminal 
responsibility 'e) Vlenisripesstbies to -resolverthe 
conflict by stating that no conclusion :I reach or 
express can be one of legal responsibility. This 
is not a trial and I have no authority to convict, 
acquit, punish, penalize or reward any verson. It 
is also possible to say that I can find all the 
facts which in combination would inevitably lead 
to "Gonviction’ of Sil vel responsi bsiitrey but!) Stopr short 
Of actually deelaring=that resubt. “But €1ther is 
I think too narrow an interpretation. I am 
satisfied that the Lieutenant Governor In Council 
wanted to save the determination of legal 
responsibility for the Courts where the procedures 
will protect and respect the rights of an accused 
in a criminal matter and the rights and obligations 
of parties in a civil matter. Those rights will 


inevitably be adversely affected if I adopt either 
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There are, however, Other rights 
that must be respected. This is a matter of immense 
public interest. It involves events in a hospital 
which has earned great respect and has become a 
national anmstitubioniw tic hashoccupied thebattention 
of the media and various inquiring bodies almost 
withoutecessationr forvther past) 2% years’. Yet°all 
the inquiries except this one have in large part - 
and quite properly and necessarily - been conducted 
in private. As the preamble of the Order-in-Council 
sets forth, -iteistiin pane teomaliay the concern and 
frustration vot the publmenthat this ccnmission tas 
beenrestablashed O©tthas proved to*heratvery 
lengthy and expensive inquiry. It would be a 
tragedy "ifvall®oftthat coneernoand frustration 
remained after the Report was released. It may be, 
of «course, ‘that TiOwtll find at impossible to answer 
bheaconcerns fof scherpublwe souceLt Yshiould tenet be 
because the power to answer them is proscribed; it 
should only be if the answer is not to be found. 

And just as important in a quite 
different way are the interests of the parents of 
the children, many of whom are represented before 
the Commission. They have a particular and very 


tragic interest in all of the facts relating to the 
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death of their children. In some cases the interest 
anounts, (‘nob unreasonably or unnaturally; to a need 
to know. 

The course of justice is often the 
reconcibhwtation Gf conthicemiqwinstevests ~ (Somerhing 
thatirs impossub bea thu t tiedo dno eheniinle wart cfs 
so in this instance. Our law does not give rise to 
either criminal or civil responsibilities by the 
mere doing of an act. In criminal law, there must 
for a conviction be proved beyond a reasonable 
doubt (except in some few statutory provisions not 
applicable here) not only the act itself but a 
eriminal intent si ngehe mind of tthe actors.) ior sthe 
offence of murder or that of criminal negligence 
causing death, the two offences perhaps most likely 
to arise in the matter under consideration, the 
Criminal Code requires certain very snecific and 
very special intents. Similarly in our civil law 
an act itself does not necessarily give rise to 
lbiabidiuty  forgdamages Greotherinelief tocthe person 
affected..-It must bé«shown;rthat, the actor;owed a 
duty and breached that duty and might reasonably 
have foreseen the damages that occurred. It follows 
that a finding by me of commission of the act either 
by accident or by design (even if the finding were 


that of a court of competent jurisdiction which it 
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1 

2 
would not be) would not without more give rise to 

: either criminal OF Civil resporsito1 ity. 

4 As the Attorney General pointed out, 

5) this Commission is quite different from a Coroner's 

6 Inquiry but, the restriction 1n the Verne ot 

7 Reference is identical with the statutory one found 

3 in: the: Coroner "ss ACt;. kh.o. 0. 100, Chapter =a0, 
section’ 34. (2) and! that t¢6und in many Other 

: Provincial Acts. Accordingly, many cases under those 

te Acts were cited to me and two of them appear to be 

11 relevant to the issue we are faced with here. In 

12 re MackenZié and. MacArtnur, LLo DG. Re 43d))5295 

13 a finding of @ Coroner”s Jury tinder “the British 

14 Columbia Act that a doctor treated the deceased 

‘3 "In a careless @fashion was set aside. ~ That i can 
understand; carelessness is a legal concept carrying 

4 with it legal consequences provided of course that 

Mt the carelessness caused the injury. In R. v. 

18 Thibodéau, 16 C.cecwmlsre ML chaud, Cn 0<5. eto 

19 New Brunswick criticized a Coroner's finding which 

20 was to the effect that the deceased died following 

11 the discharge of a 16 gauge shotgun in his back, 

: that his wife fired the said gun and "thereby the 

said Lina Thibodeau did murder the said Claude 

z Thibodeau." The case does not set forth the 
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Provision of the New Brunswick Coroner's Act at the 
time but I presume it is the same as ours. On page 
182, Michaud, C.J.0,B.D. ‘stated "l.am.of+the 

Opinion that the main Cause of the difficulty in 

the present instance was the part of the Coroner's 
jury verdict charging Mrs. Thibodeau with the murder 
Of her husband. Had the coroner and the jury been 
Properly informed and directed, they would have 
refrained from including that finding in their 
Verdict once again, this finding does not surprise 
me; “murder™ “is. 4 Vegal concept involving not just 
the act of Killing but alstare Of mind in the killing 
and the rejection of all defences that might be 
raised. 

I do not intend to make any findings 
of fact respecting the state of mind of any person 
performing any act which might have criminal 
consequences nor do I intend to go into the duty 
owed by one person to another and whether or not that 
duty was breached. Nor do I intend to consider the 
defences: thatimay be avayahtaundar Oun laws Dido; 
however, intend to study any evidence relating to 
the possibility of the administration of a Digoxin 
overdose for indeed the evidence relating to any 


other act resulting in the unnatural death of any 
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: child) to determine where I can whether or not the 

3 administration was accidental, and where the evidence 

4 Justifies it I intendeto dentifyathevadministrator, 

5 and I shall answer the first question raised 

6 accordingiy: 

7 I turn now to the second question 
and the second problemewhrcnmpnvouves itheascopesot 

: the second stage of the Inquiry. The relevant Term 

fe of Reference is number 4 namely "to enquire into 

10 and report on the circumstances surrounding the 

11 investigation, institution and prosecution of charges 

ifs) arising out of the deaths of the above mentioned 

13 4 infants". The reference to "the above mentioned 

id 4 infants" is to Term of Reference number 1 which 
refers to "the chargehofemurdéermrelating to the 

. deaths of 4 infants" a charge against Miss Nelles 

ae which was dismissed upon the Preliminary Inquiry. 

17 Here there is no constitutional problem 

18 and the question is whether this Inquiry should deal 

19 only with the investigation up to the date of 

20 discharge of Miss Nelles. The prosecution of course 

21 ended at that time but the investigation has 
continued and the problem is whether such continuing 

investigation is the proper subject matter of this 

a Inquiry... tJ have condbudedsthatunrt tsenatvior 

24 

25 


ery | 


eh &b 4 
: * 
. a: 
ot 
a a aa a 
la? Ar. 
7 eee. 
u* viv on ibobiad’ t a2 Bait! 
i 
biose saw neorsegeke 
“ a ; 
i; ; oe mm et 3rd a tre wr’ {4 et 
yve | : 
aft «avert f fon | 
eet ann t nite EY 
-¥le 
a 7 
a 
; : " - 
iw Tame Uh Rae 
>» 
Woe 7 
i. Ae a7 
7 , «/ sha thas 
sl Mie ) ’ fer ov he 
| paqant: ei 
’ ; ‘12 4-4 
i 1 
) ] aay 
’ = imag Vd 
ey news 
ay ru, IG : 
rit nis teddarw #4 nos: 
eg rapt} ete mpie ate rap iaas nhs 
q a? ¥ sea]. ion “ant ‘om rik 
7 
afd aortoelfeowns ‘ens gud is anit 
: J iy 
oa lyn a doa tarttornw Bh trode ont nd isa : 


; on  o «vs 7 

224) %9 2077 4m Joopdve Fe eras ot 8 

> a _ 

| J. Pen wh. ord webartoase 
* | | 


ANGUS, STONEHOUSE & CO. LTD. 4 4 oT 
TORONTO, ONTARIO 


1 
2 
several reasons as follows: 
3 (a) The term refers to "the above- 
4 mentioned 4 infants". The 
5 prosecution of Miss Nelles was 
6 indesceior the murder of .4 infants 
7 only. At some point the investi- 
3 gation embraced the deaths of 
many more infants but grammaticall 
’ the investigation would seem to 
10 involve only the 4 with whose 
11 murder she was charged. The 
12 prosecution ceased with her 
13 discharge; it seems reasonable 
14 to confine the investigation to 
re the same time limits as the 
prosecution. 
16 
(b) There is no concern expressed in 
a the Order-in-Council with the 
18 investigation beyond the discharge 
19 of Miss Nelles. It is clear from 
20 the Attorney General's statement 
1 that he made a decision not to lay 
any further criminal charges "at 
= this time". The propriety of that 
es decision might conceivably have 
24 
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been put before me; it was not. 
ic) TE the inquiry inte the anvesti — 
gation is to continue beyond the 
discharge of Miss Nelles it is 
impossible to say when it should 
stop. As I have said it, continued 
and presumably it is still contin- 
ung Lo’ Chie “catet’ VEnti rely apart 
from the danger of this Commission|/s 
hearings inhibiting that investi- 
gation, it would seem to involve 
my supervising that investigation 
even while the Report was being 
written. 
For these reasons, I will confine the 
Inquiry to consideration of the investigation up to 
bUE Net beyonds he 2 st olLeMay, =10a2, the date-.of 
discharge of Susan Nelles. Needless to say, this 
decision does not preclude the admission of 
evidence of events taking place after that date 
provided the evidence is relevant to either of the 
two issues before the Commission, namely those set. 
forth in paragraphs numbered 3 and 4 of the Order-in- 
Council. 


I repeat the: questions that I raised 
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1 
2 eae SAR. 
at the beginning of this judgment. 

3 (1) Does the first issue require or 

4 entitle me 2f 1 should reach the 
5 conclusion, that the: death of any 
6 child was the result of the action 
7 of any person or persons, to name 

that person or persons? 

: (2) Does the second issue require or 
: entitle me to consider the 

10 investigation after the discharge 
11 of Susan Nelles? 

12 For the reasons I have given and 

13 subject to the qualifications set forth in those 

re reasons, the answer to Ene first question is Yes; 

the answer to the second question is No. 

15 

16 
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B/DM/ko 2 Now, there may be some comments and we 

| 2S have a motion that I have to deal with but I think we 

4 will take about 15 minutes now. There are copies 

| available to you for distribution if anyone should want 
| one. I will keep one for myself and we will recess 


for 1L5aitnuvtess 


--- Short recess 
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--- Upon resuming 

THE COMMISSIONER: Yes, Mr. Olah? 

MR. OLAH: Mr. Commissioner, I just 
wanted to be sure that you received a copy of the 
Landreville deciston sw) POm@mie oe! Nosetie Citations lor 
the Landreville case 1s saucec oto OL ache oderal Cour 
Trial Division reported, ateloe? abet BOO ee 

The nub of this motion, Mr. Commissioner 
is I am seeking a rUlingeeronmyoupes tr; that tie 
purported notice, the notice in my respectful 
submission does not constitute notice to my client is 
invalid on the grounds that it fails to supply 
sufficient particularity and thereby to meet the 
mandatory requirements of Section 5(2) of the Public 
Inguiries Act; alternatively preot re pec ndt particulars 
be provided; the third position I Will be taking ss 
that in my respectful submission no notice could be 
given in this case to my client given the history of 
the matter as it relates to her. 

Before embarking upon legal argument 
it is perhaps best to review the chronology of events 
as it relates to my client and, wthateis,. vane 
Brownless. 

You will. recall, sir, that on Joneses, 


1983, which was the very first day of hearings after 
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eZ 2 the hearing commenced in May I appeared and at that 
3 time when Mr. Lamek opened, and this is to be found at 


4 Volume 1 at page 1, standing was granted to a number of 


nurses and nursing assistants on the Trayner team and 

if I may just refer to the very passage that refers to 

my clrent."°9'nts is? firom=eie transcript of*June-2Ust: 
"MR. LAMEK: At the May 3lst hearing 


you accorded standing, sir, ~to*two 


9 groups compriSing nurses and secondly 
10 RNAs and ward clerks. A member of the 
11 Registered Nurses Group, Mrs. Sui Scott 
is now separately represented, and I 
take it there is no question but that 
She individually should have standing 
in this Commission? 


THE COMMISSIONER: No. No problem 


17 MR. LAMEK: Mr. Commissioner, there 
18 are two RNAs, Registered Nursing 
Assistants, who are now separately 
represented: Mrs. Christie, by the 
Knazan Jackman firm, and Mrs. Janet 
Vereecken, formerly Janet Siewiicals 


by the Beard Winter firm, and similarly 


I take it those two Registered Nursing 
24 
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es) 
lo 
bo 


"Assistants may have standing in their 


2 Own right? 

4 THE COMMISSIONER: Yes,ve NO yprebiem, ™ 

5 I raise that because in one of your 
Statements you indicated that the granting of standing 

: was to be deemed and viewed as notice under Section 

: a (2)'. 

8 THE COMMISSIONER: hidon’ tuknowethatrvi 

9 Puta t that way 7 PDLdeiesavethate 

10 MR. OLAH: Weds) alewasdklecomedtoxnthat,; 

1 Sir, and that is certainly the meaning I took from it. 


The next matter that is relevant for the 


purposes of this argument is my letter to Mr. Lamek on 


une. 2listye i923. 


THE COMMISSIONER: Yes, I\ had better 


have that,;at istanvexhibit? 
16 MR. OLAH: I believe it is - certainly 
Wl Mr. Lamek's letters were marked as part of Exhibit 220, 


18 which was my letter to you, sir. 


THE COMMISSIONER: Yes, all raghts 
MR. OLAH: ObVOctobaerecOth wises. 
THE COMMISSIONER: Yese ol cdonftathink 


you need to read them, I think what in effect Mr. Lamek 


was saying was that we have no evidence against your 


23 client. 
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MR. OLAH: Ves Peel venguired on June 
24th and on June 28th and Mr. Lamek wrote back and 
perhaps just because other Counsel may have not seen 
copies of this letter, if I may just read a couple of 
lines of it. Thie@isWtnetletterror dire Lamek dated 
June 20th, 1983% 

THE COMMISSIONER: Are they attached 
to this? ‘Oh; no; they. areecontained init, Gyves)ea lil 
Lone. 

MReDOLAH< They are contained in it and 
I thought they were also attached as copies to the back 
of the letter. Wi don't knoweit theyeare stili-there. 

THE COMMISSIONER: tmddw’t (know peis 
there ‘anything more to this texhibit 12207 

MR. OLAH: ALBrcight piweli’, <6 Us. may 
just read the letter tto you or passages to it. He is 
responding to my letter: 

"I am not aware at: this stage of any 

evidence that might have ‘an adverse 

impact" on your client with the possible 
exception of evidence which will 
demonstrate that she was on duty at or 
shortly before the time of onset of | 
critical symptoms for a number of 


children whose deaths were regarded by 
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"the police as suspicious. 

Even if the treatment of those deaths 
aS suspicious be correct there would 
still be no reason to suspect any 
involvement, intentional or otherwise, 
by your client unless there was 
evidence of a conspiracy or something 
Sf that Somes toglankeher to: déather that 
occurred in her absence. I know of no 
such evidence or even of any suggestion 
that it may exist." 

We wrote back in October, October 5th, 
1983. to ascertain from Mr. Lamek whether this meant 
that there would be no reporting with respect to Janet 
Brownless undersSectionss (2)uote thesPublic’! Inguiries 
AGT. 

Mr. Lamek in response to that letter 
said: 

"Thank you for your letter of October 

by OSes Serecontweent thartigam’ still not 

aware of any evidence indicating any 

misconduct on the part of your client 

in respect of any of the deaths eae 

are under investigation by this 


Commission. It necessarily follows that 


bin ‘iets tno1xoo od BHOlSiggne 2e 
: un OF nOeZsoer on oa [Lipa Te 
7 > e 


) inejni ,Jaemey oval - 


\ coris Ww Inolils aoe" yd P 
e meide 9 6 10 sarnrsbrve 
; ) tyoe Sais to 


Ped all . r , 
ie of Beyrg95D6 


ICG SsornsPLve Adve 
é 
« f 
a | } i 436A 3 a 
i Ct) sW 


-i*%, ffext Aiesyeoas 


; r tem itiw wiisseqe: aon ed btucw cual 


sodera0 jo 18312601 tHcy 302 cay daged?® 


: ‘ 3 tf. mal lees j s€80CL ee 
cee 
isoibalk sonebivs yen Yo. ozews 


ifs away to 2200 ode i ihe 
» 


tdw sdiseb add 30 yee a so0qe0n 


? 
AR 


| aids yd noisepiseovik atin 
{* 


Jecs ewo iLLo® yi Lysreszen ce 


Ce 
OF 
i) 


24 


25 


-—c FSD EP DOE ralUcrareDllU release Ca eC elma eC eee eee ee 
——s 
[oe) 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 4496 


"I am unaware of any basis for finding 

of misconduct against your client, and 

[vrepeat myeeambiersassurancettoseyou 

that if any evidence which might form 

the basis for such a finding should come 

to my attention I shall promptly let 

you know." 

SOsenatrasmoreOcLoner LOth, S198s Mr. 
Lamek knew of no evidence whatsoever that would form 
the basis of a report with respect to my client at the 
conclusion of the Commission. 

THE COMMISSIONER: Mr. Olah, what I 
don't understand is why you are unhappy with that? 


MR. OLAH: Well, I am unhappy for this 


reason, Sir. You said in your statement of October 18th, 


1983, and 1£ DT mayineadsenaceceryour 

THE COMMISSIONER: Well, the reason I 
said it of course was because of your four demands, all 
of which I wasn't going to comply with, the four demand 
that you said "We require full particulars of all 
allegations against her". The only allegation is that 
the evidence might disclose, might disclose that she 
was implicated in the deaths of the children. 

MR. OLAH: Well, if I may refer to what 


my concern is and maybe we can shortcut it. 
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THE COMMISSIONER: Wes alk right: 
MR. OLAH: Teaser Velune: Si, cpages3)372. 


You will recall this is the Commissioner's statement 
that you prepared and “then Wweadinto thesrecord) sir. 
It was in response to Mr. Sopinka's concern and at the 
very conclusion of it this is what you said at page 
1375 or page 3 of the formal statement that was given 
to Counsel: 
"There is just one other matter I wish 
to raise at this time." 
You iwill DALI NGREN LS Lienyvewe teerror October 20th, that 
passage is reproduced. 
THE COMMISSIONER: One yes ,ualL i Laight. 
MR. OLAH: "Mr. Sopinka suggests that 
no finding of misconduct can be made 
against any person unless a formal 
notice of misconduct is given and 
presumably all the evidence given there- 
aAGLeroe Ieco: notesominterpret the 
section which calls only for reasonable 
notice of the substance of the mis- 
conduct alleged against him and full 
opportunity to be heard in person or by 
counsel. I cannot imagine that there 


could ever have been the slightest doubt 
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"as to why each member of the Trayner 
team is here represented by Counsel 
funded by the Province. If sucha 
doubt has ever existed, let me make it 
now quite clear that each of them may 
be found to be implicated either by 
accident or with deliberation in the 
deaths of the children." 
Now, “the “concerns Sthatol “took ‘that’ as 
meaning that you have given my client, Janet Brownless, 
notice and that notice was retroactive to the 


commencement of these hearings when standing was 


granted. 

THE COMMISSIONER: Does that make any 
difference? 

MR. OLAH: Yes it does, ¥sir? 

THE COMMISSIONER: Does it make any 


difference whether it is retroactive from the 
beginning or if notice were given now? 

MR. OLAH: Well, it does make some 
difference to me because (a) if I had known that I was 
being given notice at the very inception of the 
hearings I would have conducted the hearing aretetently 

THE COMMISSIONER: No, *Il*am sorry, I 


can't think of any conceivable way you could have 
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conducted it differently. Now, you just tell me, give 
me One solitary example that you might have conducted 
it differently. 

MR. OLAH: Well, a solitary example 
would have been that the lines of cross-examination 
would have been substantially different. 


THE COMMISSIONER: Well, why do you 


think you are here? Why do you think you're here? 
Why do you think you are here and why do you think you 
are being - you are here to represent your client. 

MR. OLAH: Well, I am here under 


Section $i) ,Wasel tindermestandert. 


THE COMMISSIONER: That you are 
interested. 

MR. OLAH: That I am interested. 

THE COMMISSIONER: But why are you any 


more interested than any other nursing assistant? Why 
would you be any more interested than any other? It 
is solely because your client was a member of the 
Ttrayner’ team.orThataisewhatedehave tried®to telievou. 
MR. OLAH: Yes; sirh.But, you see, in 
my respectful submission there is quite a distinction 
between a Section 5(1) person who is an interested 
party and’ asSection®5(2)*party*whoris’a target, a 


possible target party with respect to reporting. 
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THE COMMISSIONER: But the only reason 
that you're interested is because you are a member of 
the Trayner team. 

MR. OLAH: That'sunioghtb.) But once 
you tell me, sir, you take the position that I ama 
possible target person by giving me notice then -- 

THE COMMISSIONER: Wel WaweMnssOLah,, 1 
would be happy to oblige you if you tell me how I can 
dG lt.) “HOw canmiecosnt. 

MR. OLAH: Simply saying that, advising 
me at this time that my client is) not or has not been 
given notice under Section 5(2). 

THE COMMISSIONER: Let me just tell you 
what might happen, and this is not likely to happen 
because we have no evidence against your client and 
we have said that two or three times, but except for 
the fact that she was a member of the Trayner team and 
when that team was taken off the deaths stopped. That 
is the reason why you have become, you were allowed to 
become an interested party and why you were represented 
and why public funding is being given. 

But supposing this should happen that 
X and Y and your client are under suspicion as being 
the perpetrator of some act that brings about the death 


of the children, I complete this hearing without having 
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made up my mind which it was, I study all the matters 
and I. decide that it .wasijeadet, us say, aor example, 
your, client, a most unlakely event. what seam supposed 
to do then, am I supposed to call you back and say I 
have now decided that you are it and I want VOuUsiand , 
according to your letter, I then have to call all of 
the evidence all over again. It just doesn't make any 


Sense 
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MR. OLAH: Mr. Commissioner, in 
my respectful submission when there is no evidence, 
Or "NO" basia@tor “sugqgestrie end team Section 5-2 
or potential target person, then in my respectful 
Submission you cannot give me notice. However, should 
you or your counsel become aware of any evidence 
that°gives some foundation for Tt; “then notirce* can 
be given and then the protective devices of Section 
5-2 become operable. 

THE COMMISSIONER: It may be then 
that you have not received, I will say. it is possible 
that you have not received notice. The one thing 
I do want you to understand is the course of this 
inquiry. L-deener 11 cencer doer any "crrecumecances -to 
call back any witness unless that witness has some 
further evidence to give and that is demonstrated. 

MR. OLAH: Well, that is a different 
matter altogether. 

THE COMMISSIONER: So I want you to 
prepare yourself accordingly, if you haven't in the 
past please do it now, from now on, prepare yourself. 

MRY OAH.» “2 “juste Want to-go back 
into the back row, sink into the back row and 
pretend, or continue my understanding that I ama 
Section o-tepalcy- 


THE COMMISSIONER: The time may come 
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when I will have you removed from the room, that is 
possible and you will be very happy to go. 

MR. OLAH: I will be most grateful 
CO O05 

THE COMMISSIONER: If no evidence is 
disclosed that can conceivably affect your client, 
at that point Iwill probably give you notice that 
there is - instead of the notice that you are 
appearing it is a notice of exactly the opposite, 
you are no longer an interested party; but what I 
don’t want to happen, I-don*t want somebody to bring 
out some evidence implicating your client only to 
find that we haven't had your client here, or 
represented during the whole thing, that is why I 
am “dOLng Les lekuse.orprevent Naving tondo it all 
Over again. 

Now, any way you want me to do this 
Twill be happy ete do. tf, fb can, wlthout 
disturbing the Commission. 

MR.OLAH: I understand that, sir. 
All I am asking is form you to say that no notice 
has been given to my client under Section 5-2 and 
that I am continuing to be only a Section 5-1 party 
with the rights of a Section 5-1 party and I would 


be most obliged for that. 
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1 
3 

2 THE COMMISSIONER: You place yourself 

3| in’ a diifeérent positron ecto ony of tievotner nurses? 

4| MRO OAH = ayes 2:l.co. jam the only 

| one you will recall that has not seen the full 

6 Atlanta Report. I am ina very different position 
than any member of the Trayner team. That is 


basically why I take the position Ido. I am only 
a Section 5-1 party. The others may be and that is 
a decision that you and your counsel have to make 
that they are Section 5-2 ypotent al target persons, 
11 || but I.am not and that gs tue .only. ruling that Lam 
12 seeking. 

THE COMMISSIONER: “Yes, all right. 

MR. OLAH: Do I need to argue my 
DOSLIELON anys freer asi. 

THE COMMISSIONER: No, I think I 
understand what you are Saying. 
17 MR.OLAH: I have the law and if 
18 | you are interested, I have given you all the cases 


19 and in my respectful submission the law bears’ me 


— 
>) 


Sut- strongly Onwteta re pola. 

THE COMMISSIONER: Yes, all right. 
Thank you. 

MR. OLAH: Thank you, Sir. 


THE COMMISSIONER: Now I want to hear 
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from anyone else. Mr. Lamek, do you want to come 
at the end, or what do you want to do? 

MR. LAMEK: I think if I have anything 
to say it may be more appropriate at the end, Mr. 
Commissioner, but there may be no need for it. 

THE COMMISSIONER: Yes, all right. 

Mr. Brown? 

MR. BROWN: I don't have any submission 
at this.point,.Ur. Commissioner. 

THE COMMISSIONER: What position do 
you take with respect to whether or not you should 
be, given notice ,.or.do you prefer not to take any 
position? 

MR. BROWN: Well certainly the 
Statute provides at a certain point you are going 
to make certain findings and notice had to be given. 

THE COMMISSIONER: When do I give 
that notice? You see, the only way you can comply 
with. that. isto give,every conceivable adverse 
finding by way of a notice to you, and that I must 
say is something we did in Mississauga and I had 
to tell all the counsel not to take it too seriously, 
because everything that one counsel had ever alleged 
in cross-examination against any of the parties in 


Mississauga we incorporated, but I thought it was 
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foolish then and I still think it is foolish now. 
The one problem that the members of 
the Trayner team are facing, the fact that they were 
members of the Trayner team; that they were removed 
on Sunday, the 22nd and the deaths ceased. That is 
the evidence. The other is what is contained in the 


Atlanta Report. I suppose in your case also you could 


legitimately say everything that was brought out 
in the preliminary inquiry. Anyway, you have nothing 
EOS cy. 

MR. BROWN: I have no submission to 
make, Mr. Commissioner. 

THE COMMISSIONER: All right. 

Mae gotbatny = 

MEO DRATHY = mauMice. Comilss oner , 1 


think® 1 canvbesnatoly ep eer 


THE COMMISSIONER: Yes. 


MR. STRATHY: I am here really for 
two reasons thiS morning. One is to find out what 
you. propose, to .doswith Tespect, Loynotice. “Because, 
with. respect, lL Wash  tatoo clear on. tonal as a result 
of your October 18th statement. Some of the things 
that you have mentioned to Mr. Olah during the | 
course of his submissions this morning, suggest to 


me that your view o£ what 1s required in terms of 
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notice and my view of what is required may be quite 
Similar in fact. So that is the first reason, 
simply to find out what you propose £O do on notice. 

The second reason is to make sure that 
you understand what my position is with respect to 
notice. I would not want to be met with the 
Suggestion that by remaining silent I am somehow 

estopped’ at disagreeing with your view. 

THE COMMISSIONER: No, no. 

MR. STRATHY:~ So let me’ simply set out 
what my submissions are with respect to notice. 

Pirstly,. £ say that there has been 
no notice yet as required by Section 5-2 of the 
Bublich Inquiriesnet. “= tc 1s Not encugh to grant 
standing toO-a "party, nor is 1t enough ‘to grant 
funding toa party EO in e@frect Say at that point 
the person ‘has notice that they “have an interest 
and therefore an adverse finding may be made against 
them. In my submission all the right to standing 
does and all funding does is provide the party with 
a way Of participating in the proceedings; the 
ability to cross-examine witnesses; the ability to. 
call evidence if so advised. 

So in my submission, none of us here 


who have standing, or indeed who have funding have 
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thereby been given notice. 

THE COMMISSIONER: Isn't this very 
technical. Is there any real doubt in your mind as 
to why you are here? 

MRe STRATHY> “With all respect we 
understand why we are here. We understand why we 
were granted standing. Our clients have an interest 
in the + Saeed met within the meaning of the Statute. 
But in my submission that is a different question 
from what notice is required to a party before you 
propose to make an adverse finding against that 
party. 

Wren respect," as a,result of your 
ruling this morning concerning the designation of 
AAMINLStracors, UL eum serator, 11° your come’ to 
the conclusion that some child died as a result 
of unnatural means, and if you propose to identify 
the person or persons responsibile, then it becomes 
even more important that the notice be a specific 
notice and that the party be specifically advised 
of the child and the circumstances that may lead to 
an adverse finding. 


So in my submission it is not enough 


to say generally to all the parties you are on 


notice, you are dealing obviously with a very serious 
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Subject and with very serious consequences. 


foe) 
i) 


3 THE COMMISSIONER: I can probably 


4 oblige you all by making up a form letter of some 
SOrtiand sSehdingtit > out, ebut 2¥dentewant= to-do 
something like that. 

MR. STRATHY: No, I don't think anyone 


would want you to do it. May I just simply say to 


you what in my submission is required. 
THE COMMISSIONER: Yes. 
10 | MR. -STRATHY se" Thateiseré youcdo 
11| propose to make adverse findings against any party, 
Or parties, that you must give them specific notice 


before you do that, and you must give them at least 


an opportunity to do one of two things; either persuade 
you that some witness should be recalled, witness or 


witnesses should be recalled on specific points, 


16 if the party can satisfy you that they would have 
17 dealt differently with that witness as a result of 
18 the notice. You must also give that party an 


opportunity to call evidence himself, or herself. | 


Ko) 


THE COMMISSIONER: Well, I certainly 
intend to do that. I intend as soon as the Commission!s 
evidence is finished to turn to everyone and ask, 
in order, in some sort of sensible order if they 
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MR. STRATHY: There must be a point 
fo u1 tb invpoint of vieweor the party, © is: only 
in fairness to the party, the party should not be 


put in a position of calling evidence holus bolus 


with respect to every one of the 36 children involved 
in these proceedings. Surely that is one of the 
points of notice, is to focus in on individual cases 


where you may or propose to make a finding of mis- 


conduct. That is what in my submission fairness calls 

for, is to say to the parties, you should focus on 

this particular case, or these particular circumstance 
THE COMMISSIONER: If you were to 


receive at the end of the Commission's case a summary 


of the evidence against you, not necessarily being 
accepted by me, I can't, I won't make up my mind 
entirely, at least I won't be responsible for what 
T have, made, up antilyierinally signe the report. 

So I can't stopyin; the middie of: the, report, and 
say, I am leaning a little against your client at 
the moment, that can't be done, you can't run the 


Commission that way. The only thing that can be 


done, and I don't think it is necessary, because 
you are quite capable of doing it even better than 
we could, is to summarize the evidence that has been 


given so far against your client at the point where 
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the Commission's evidence is complete. Is that the 
SOrt. of thing yousSwant? 

MR. STRATHY: No. In my submission 
it goes beyond that, Mr. Commissioner, and calls for 
some form of specific notice with respect to the 
specific instances where it is proposed to make a 
finding of misconduct, and to give the parties who 
may be involved an opportunity to deal with that 
particular evidence and particular case. 

THE COMMISSIONER: That-fe rine, 
except I don't see how it can be done, I do not 
see how it is possible to do that. Because proposing 
to make a finding, remember, I have made no finding 
until I finally™signsthetreport tand*hand it to the 
Attorney General. 

MR. STRATHY: In my submission no 
party in these proceedings, certainly not any of 
the nurses, or registered nursing assistants should 
be called upon to lead evidence generally in effect 
in rebuttal, or in defence, without being put on 
specific notice about what the complaints are. 

THE COMMISSIONER: The complaints 
Sresomething, but ches fanctige1s"impossiblete=T 
cannot say what the finding will be, because for 


one thing’ the finding will not’ be made until after 
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you have called your evidence, and the evidence you 
call may have a considerable effect on the finding 
you make. 

MR. STRATHY: Surely before I or 
any other party calls evidence we are entitled to 


know whether it is proposed to make some complaint 


against us. Why should we be called to lead evidence 

generally without knowing anything more than there is 

a possibility that we may be implicated in one or more 

of 36 deaths. 
THE COMMISSIONER: I know you are 

not - this is not the position, but would you please 

PUE YOuUrSelf “inamy position, how can I do that? 


MR. STRATHY: I understand. 


THE COMMISSIONER: How can I 
possibly do that? 

MR. STRATHY: I understand your 
position. I think what I am proposing is something 
that accommodates you as well. I am not suggesting 
you have to give notice now, or that you had to give 
notice at the beginning of these proceedings. What 
I do submit is that when you have heard at least 
the evidence called by Commission Counsel, and if 
you are minded at that point on the evidence that 


you have heard at that point to make a finding of 
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misconduct against any party, that at that point 

you are required to give specific notice to that 

party indicating the cases and circumstances that 
give you concern. 

THE COMMISSIONER: t don *t mind 
putting it this evidence - it is a burden, but it 
can be done, this evidence has been adduced that 
might tend to show that your client is implicated 
in the deaths of these children and go over it and 
specify it. What wilt De ditricult butyat would 
be possible, but it is not possible for me to say 
T am minded. now ero. 2 inca. your cClienc js 
implicated by this evidence. Because while I might 
be minded at that time I wouldn't be minded 15 
minutes later, and I certainly wouldn't promise to 
be minded at the end of the show. 

MR. STRATHY: I think that raises two 
things. As you say we can all read the evidence, 
we can all understand, hopefully we can understand 
what the evidence has been in the course of the 
hearing. Surely there comes a point in the 
Commissioner's understanding of the evidence, and 
maybe it is at the point that he writes his report, 
where he says; I am going to find that Baby X died 


of a unnatural causes and that individuals A,B andC 
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may have been the administrators. 

THE COMMISSIONER: I hate to tell you 
the number of times I have changed judgments that 
i ,+havyerswritten,@1t ms at shockingqe thing, but 
fortunately the drafts don't get into public view. 
So I can't --- 

MR. STRATHY: Surely there does. 
come a point, Mr. Commissioner, where you can say that 
in specific cases you have specific concerns and 
that the persons --- 

THE COMMISSIONER: Concerns are 
possible, concerns are possible. 

MES TRATHY 38 Civmenotwsayinge@you 
have to pre-judge it, all I am: saying there must 
come a point where you say in fairness to the parties 
who may be implicated I must give them specific 
notice and give them an opportunity to persuade me 
otherwise. That in my submission is particularly 
so in view of the seriousness of the consequences. 
Even more particularly so in view of the fact that 
youspropdase ;watmeleastwoltconsiden your sternsiof 
reference authorize you to name the individuals 
involved. 


THE COMMISSIONER: Yes, all right. 
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The final comment I add and what I 
understood you were suggesting to Mr. Olah is that 
obviously you don't want to call the witnesses back. 
But perhaps it may be after you have given that 
specific notice to the party or parties concerned 
that those parties can convince you that for one 
reason or another the witness should be called back. 

THE COMMISSIONER: But the reason 
thatulesayethatwiend wantacoimakesit perfectiy~aclear 
to.everybody=ethat! thei ramain? concern must: be, that 
thetnoticeywi lléspecifyetheiz amplication inthe 
deaths of these children and that's what I want them 
to bear in mind what ever witness goes through. If 
you can establish, and this doesn't apply just to 
you;«butetovanybodyeeclse, jean; establish. that, by 
cross-examination or can elicit any information that 
is of assistance in determining whether your client 
could or could not be implicated, that is one of the 
things you should be doing. 

MR uy SDR Ty? Well, presumably most, 
if not all counsel have interpreted their mandate 
or their obligation in their fashion but it seems 
to me that is a very different question from what is 
the requirement of notice under the Legislation. 


THE COMMISSIONER: All> rioht, thank 


you. 
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WRG otha. Thank you. 
THE COMMISSIONER: Peer Wie. cleatiik 
you. 
Mee spew re I'r. Commissioner, can 


I just raise a brief matter. 


THE COMMISSIONER: Yeo, all Lore. 
1 Ng ett We @ Ja WB On this issue we have no 
concern as such. I understand that it is your duty 


to determine how the babies died and to tell the 
public the name of the administrator of digoxin, if 
that be your judgment about how they died. Whether 
my colleagues here have noticed that that is what 
you propose to do is something for them to say, not 
me, I have nothing to say on that and we are ready 
to deal with that issue. What I am concerned about 
is the possibilty 2 pun Wrghers than that, toate 
as you get down toward the end you may be minded 
to use a word we have adopted this morning, to say 
something like, and I take this merely as an example, 
the administrator of the Hospital is a bum because 
there should have been more nurses on at night. 

THE COMMISSIONER: t OUGb tats clleit 
is in my Terms of Reference. 

Meee seul: Now, I doubt if you have 


authority to dG -toac. 
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THE COMMISSIONER: Yes. 

MR CO ml: It seems to me that 


is beyond your terms of reference. 

THE COMMISSIONER: The cause of 
death of the children. From time to time people 
have indicated, at least the cross-examinations 
seem to have indicated some negligence. I will 
have to be persuaded in argument that that is within 
my Terms of Reference. 

pS A gs lL Or you might be asked 
by somebody to say that the,man in the Hospital in 
charge of radioimmunoassay didn't know what he was 
doing. 

THEY COMMISSIONER: That wouldn't be 
a cause of death anyway. 

Mee eCOL ts No. All I am saying is 
if you were ever minded to get into that question 
I know that you will express your concerns either 
in, WYLittEn CErOra UatGL melo ree INdUILy BO tial .-ne 
persons who would regard that as a finding of 
misconduct against them would have an opportunity 
to make some reply. I just want to reserve our 
position on that) subjecr. 

THE COMMISSIONER: Ree aad uc. 


Mr. Young, are you next? Who's next? 
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MR. YOUNG: We have no submissions, 
Mr. Commissioner. 

THE COMMISSIONER: Vessel) right. 

Miss McIntyre? 

MS « .McINTY RE: Thank you, 
Mr. Commissioner, I will be very brief in that 
essentially we adopt the position taken by Mr. Strathy}. 
Our clients ~inlike, membercsot the Trayne, (ean, are 
not referred Cosby yousinw our statement of October 
18th, nor have we been given the substance of any 
evidence of wrong doing on the part of our individual 
clients. Therefore, in accordance with Section 5(2) 
we would assume that no notice has been given to us. 

We would take the position, however, 
that if any wrongdoing on the part of our clients is 
revealed during the course of the Commission that 
specific notice would be required in accordance with 
Section 5(2) before findings could be made. 

THE COMMISSIONER: I'm prepared 
that there will be something in that, as I said. 
But supposing someone gives that evidence that all 
nurses at the Hospital for Sick Children, supposing 
does give evidence of that nature that all nurses 
were derelict in their duty, would you not feel 


some obligation to cross-examine? 
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MS. McINTY RE: Certainly. Certainly, 


Mr. Commissioner. I agree with you on that but for 


example our particular concern would be with the 


5 possibility of accidental administration of digoxin 


7 would be our position that before any finding of 
wrongdoing on the part of an individual could be made 
in your report, that specific notice would have to be 
given. 

With” respect’ to- the timrng?-== 
11 : THE COMMISSIONER: I would think 
12 that if some nurse or a nurse in your case was not 
13 represented, should some evidence implicating her, 


| 6 || and if evidence did come to light in that regard it 


7 not in a deliberate but in some negligent fashion is 


14 
[ is concerned that you would feel an obligation to 
. | protect her, would you not? 
| ‘| MS. McINTYRE: Absolutely, absolutely), 
| 
: but I don't think@thaty;eaegain, just a matter or 
18 being here’ is SULFIECLENe to*econstitute -the* notice 
19 that is required under the Statute because it may be 
20 that on the final day of evidence, Commission evidence 
1 there is someone that comes forward and said that ~ 
: they saw acts administering digoxin that nobody had 
; known about that before, now, at that point in time 
ae we can't possibly know what the evidence is in 
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advance and it raises concern and at that point 
Specific notice in our view would have to be given 
so that if necessary witnesses could be recalled on 
specific points that were not previously raised. 
£Etthink Ghat Section’ 542) «has toebe 
read as:'a whole and it refers to giving notice so as 
to allow full. oppertunitytdusing Ehesengquinveto be 
heard. 
In my submission, unless the notice 
is specific then there is not the full opportunity 
to be heard and that with respect to timing the notice 
has to be given in the timely fashion so that if 


necessary witnesses can be called or prior witnesses 


can be recalled on specific points. 


THE COMMISSIONER: Yes, thank you 
very much. 

MR. McINTYRE: Thank you. 

THE COMMISSIONER: Mr. Lamek, all 


our efforts with the television seems to have gone to 


naught for today, they are busily putting up cameras, 


rules that were laid down with respect to it. 
If you can't do it quietly you are 
not going to be allowed to take any pictures in this 


taking them down with absolutely no concern for the 
hearing room at all and that must be understood. I 
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haven't seen either of the manipulators before and 
perhaps they just haven't been instructed but you 
don't come in with cameras and move them around and 
take them apart and do that sort of thing under any 


circunstances@andmiieyourcor tliat, Lt eelat tsmdone you 


will lose) the opportunity to take pictures. 
Diwant< that tow besborne ineminds’ I 
don't know whom you represent but whoever you do 


represent you are doing a tremendous injustice. 


All right. Now, will you take your 
camera out and remove it. The next time you come 
in? taf) yourdekcorme in, do Liepropernty, tdoci:t the 
way that it has been arranged to be done. 


Unless the camera is set up before 


the proceedings start in the day there will be no 
one allowed to come in bringing them from now on. 
Yessy alin. Vknazan? 


MR. KNAZAN: Yes, Mr. Commissioner, 


I would like to put our position concerning notice 


onthe!) record#avYousmay7tindsit morel pleasing than 
some of the previous submissions and also to answer 
your question as to how you can make this Inquiry 


Faivrersor® fworkmbetter: 


The position of myself and of 


Miss Jackman on behalf of Mrs. Christie is that 
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when you say I cannot imagine that there could ever 
have been the slightest doubt as to why each member 
of the Trayner team is here represented by counsel 
funded by the Province is that we agree with that. 
There was never the slightest doubt with this gloss 
or qualwficatonvand'thadure: thateweraccept) that 
we have notice of what we have notice of and not 
of anything else and in order to explain that I have 
to go to the backgroundGiitkeeMet Olans*did®and’ take 
you back to May 3lst. There is no volume number. 
Miss Cronk has supplied me with a transcript. At 
that time Miss Symes appeared on behalf of her 
present clients and on behalf of 35 individuals and 
you stopped her and said: 

“THE? COMMISSIONER: Are any of these 

on what has been described as the 

TRayner team? 

MS sSYMES'< Yes." 

And you advised her to get separate 
counsel, you may lose the whole brief. And then I 
stood up on *hbehalisol Miss (solomon s present clients 
and you made the same comment "Are any of these on. 
the Trayner team, we may have the same problem". So, 
that was the first suggestion as to why a separate 
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Later in the same morning I asked you 
for the Atlanta Report because it was necessary to 
make strategic decisions and preliminary motions and 
within a few weeks we had the Atlanta Report. In 
addition, there were certain comments of Mr. Lamek 
at the meetings which I am not allowed to disclose 
but they were’ taken as further notice’of the substance 
of the allegations. 

Som tha tlommeroscrelontisethat you not 
only gave us notice but that you gave us the evidence; 
in other words, everything that is alleged against 
us we know what it is and we accept that 5(2) has to 
be flexible in the circumstances of this case, since 
you don't have any specific allegation of misconduct t 
make against her or that you can't at this time but 
thateyouowant founacilitate the proceedings in the 
way that you have explained to the previous counsel. 

Now, naturally what flows from that 
is that if at any point anything other than what is 
in the portion of the Atlanta Report that we have and 
anything else, comments made to us becomes into: the 
knowledge of Mr. Lamek or Miss Cronk we expect to 
be advised immediately and then we would share both 
Mr. Olah's and Mr. Strathy's position with respect 


to those allegations very strongly, that that would 
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bGrOUr * postion. 

Now, in view of that - well, just on 
the law here, when you are before a Court you are 
obliged to show them authorities against you but I 
don't know what my obligation is to you but I have 
discussed this with Mr. Olah. For your information 
when you are wrestling with this, Section 13 of the 
Federal’ Inquiries Act, “I Nave a photocopy of Just 
the section for you, it seems to not assist Mr. Olah 


because it is more specific to Section 5(2) of the 


‘Provincial Act. "Eiereters tc the charge, of the 


misconduct as opposed to the substance of the 
misconduct. 

It seems to use a little more specific 
or EeChTi Cal word serpedon te kiiow Tr that 2s Of any 
assistance to you. 

Secondly, that section was interpreted 
in a case Advance Glass & Mirror Company Limited and 
the Attorney General of Canada 1950 1 D.L.R. page 488. 
I have attached it. 

THE COMMISSIONER: Yes, all Trigun. 

MR. KNAZAN: I don't know if you 
are bound by the Supreme Court of Ontario but it 
is an old case, I'm not sure it would stand up given 


the recent Doctrine of Fairness which has been 
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established. 

They say that they interpret Section 
13. of the Federal inquiries Act very restrictively 
and say that the people don't even have a right to 
be present at the full hearing in order to comply 
with ib. §So, a2 that terat any assistance: to you. 

Now, with regard to how, in view of 
my comments, it is my suggestion that this Commission 
perhaps could be fairer towards the nurses on the 
Trayner team who have this sort of floating notice 
-to which I have referred. If the hearings were not 
set up in such a way as to reach a dramatic end with 
the calling o£ the; nurses if 15 an inquiry in which 
you will have to consider all of the evidence. It 
is notoan Operarine tl! "cre O© a Play. in. V Acts and, 
just as an example, we have lost this week because 
no witnesses were available; we have lost all of 
our schedules, we have lost this court room, whereas, 
if Mr. Lamek and Miss Cronk had wanted to spend 
Sunday with Mrs. Christie and Miss Jackman and myself 
she could have been called this week. I don't see 
necessarily why there has to be this inexorable 
buildup to the calling of the nurses at the end of 
the case. 


THE COMMISSIONER: Partly of course 
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what’ Mr. “Strathy Has Said 1s partly that they have 

to know what if anything they have to face and that 
is the reason. It would seem to me to be unfair to 
call the nurses at the beginning. Maybe I'm wrong, 
maybe it would have been fairer to call them at the 
beginning. 

MR. KNAZAN: Well, with respect, 

Mr. Commissioner, that is perhaps a prejudgment of 
what will emerge. I don’t want to say anything in 
Mr. Ortved's absence but just as an example, just as 
an example, the evidence of Dr. Costigan was that he 
wandered into Matthew Lutes' room, that he was on 
one night, he was just there working and he wandered 
over to the ward and he happened in on this baby 
when he had an arrest and the evidence on the 
preliminary was that he may have been on the ward 

on the Friday night when Miller died but no one is 
saying, even suggesting that as a result of some sort 
of numbers game Dr. Costigan may be found to have 
been implicated in these deaths. 

My first comments about the notice 
were that that is what I have notice of, that she 
may have been there when some of these deaths occurred 

So, there is no difference between 


the doctors and the nurses in that case. That was 
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the point I was making.” So that to Say that the 
nurses have to be called last so that they know the 
case against them, whereas, all of the doctors who 
have been present at the deaths have been called 
before is to perhaps put a tone on the hearing which 
is not necessarily justified. That is just a 
Suggestion. I am not saying that she should have 
been called but if this happens again, for instance, 
she is ready to be interviewed and to be called as 
a witness so that it doesn't take on the drama or 
that the evidence isn't slanted in that way. 

THE COMMISSIONER: Yes, all i0het; 


thank you. 
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F/DM/ko 2 THE COMMISSIONER: Mr. Labow? 


3 MR. LABOW: Mr. Commissioner, Mr. 
4 Tobias is going to state the position of the parents, 
for all the parent counsel. 


THE COMMISSIONER: Ves; ail Mpighe? 


MR. TOBIAS: Thank you, 
Mr. Commissioner. 

We take no specific position with 
9 respect to the Givingwofenotice Aunderssectionas—2. 
10 What we do have a concern about is with respect to 
11 the concept of giving particulars of the alleged 


misconduct that might be found. Our concern is simply 


this. It may very well be, and it appears likely that 
your conclusions may be the result of any number of 
small pieces of evidence taken together and woven 


into a pattern which points in a certain direction. 


16 The obvious thing that flows from that is it may be 
17 that any shred of evidence which we hear may in fact 


18 be the piece of evidence that points to the complicity 


If you were to commit yourself to give 


specific particulars of the alleged allegations of 


misconduct, you might leave yourself in a position 


where all you could do is give a blanket statement 


23 that any piece of evidence may be a piece of evidence 
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1 
Py 2 2 that certain counsel should direct themselves to. If 
| 3 you did not do that, if you backed away from giving 
4 that blanket sort of statement, then yourmayy in. fact 
| 5 be making an undertaking that you can't possibly 
| comply with, given the way the evidence is unfolding, 
: and given the very nature of this Inquiey« 
| THE COMMISSIONER: Thateisione of the 
8 things that does concern me. 
| 9 MR. TOBIAS: Well, that is what 
| 10 concernsvus hesmoests 
11 THE COMMISSIONER: It does happen too 
| 12 that even with the longest list of Mississauga 
breaches of something or other against all of the 
| | people, I was delighted that no one noticed that there 
As were several, things) 1,said an, the xeport.that really 
| 15 had not been included in the notice. Because it is 
| 16 impossible, it 1s almost impossible to specify all of 
17 the evidence that is going to affect it, it is the 
| 18 substance, that's really what my problem is, and that 
| 19 is what makes it so difficult to comply with the 
reasonable request of the nurses for particulars. 
| i It is as if somehow or other in a criminal case the 
a Crown were bound by his address to the jury, which a, 
da course he is. The jury is entitled to take into 


consideration everything that has taken place. The 
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accused knows that he is charged with a particular 
Crime, and he defends himself accordingly, he doesn't 
know what the jury are going to take in their heads 

to convict him or to acquit him. So this is the 
problem. I don't know how this notice, if this notice 
means that I must sell everything that possibly can be 
held against a particular person I don't think it is 
possible to do at) 

MR. TOBIAS: That is "specitically our 
concern Mr. Commissioner, and I think understating 
that is the fact that it may well be counsel for the 
interested parties who are in a better position than 
even yourself to appreciate some of these very fine 
patterns to the evidence. It is certainly conceivable 
to me that any particular counsel may clue in to a 
certain pattern, or a certain piece of evidence which 
occurs to him to be relevant but which might not even 
cross your mind, you might not even consider that 
argument. It seems to me the fact they are sitting 
here day in and day out, hearing all of the evidence, 
being provided with transcripts of the daily proceed- 
ings, most of them having been given a copy of the 
evidence of the Preliminary Inquiry so that they can 
read in advance what certain witnesses are likely to 


say; and given the fact that all documents are 
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produced for them, it seems to me somewhat redundant 
almost to ask that the Commission give specific guide- 
lines with respect to what the allegations are. 

So I am concerned that: 

(a)P lt cantiebe done? and 

(b) might prejudice the position of 


the’ entiresinguiry> and 


(c) that to a very real extent it is 
redundant. 

Thank you. 

THE COMMISSIONER: Yes, thank you. 


That I take it is all you want to say, Mr. Shinehoft? 

MR. SHINEHOFT: Le coneur with my 
friend Mr. Tobias. 

THE COMMISSIONER: ee Dec tite I am 
not too sure whether eiishould ical lconeyvourrirstage 
then Mr. Olah, or the other way around. 

MR. BROWN: Might I perhaps interrupt 
and solve that dilemma? 

THE COMMISSIONER: Yes, 

MR. BROWN: Tul ycould <inSPight"of the 
remark that you made to Mr. Tobias about procedure 
with the Mississauga Inquiry. We fully support ee: 
position that Mr. Strathy has taken and it was our 


understanding it was really a question of timing and 
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that Section 5-2 notice had not been given, but Simply 
a matter of when and how it could be given. 

In light of your remarks I would submit 
that at a minimum, before the report is signed and 
handed to the Attorney General, if in that report you 
propose to make any finding of misconduct in respect 
of a person at that time specific notice; under -Séction 
5-2 would have to be given. 

THE COMMISSIONER: BE isea.ishocking 
suggestion, really it is, it is»shocking. You mean, 
pause right at the end, after having done the whole 
thing and say, come on, Petis rdeeliinagain,; (ehat,is 
what really you are suggesting. 

MR. BROWN: No, I am not suggesting 
hate 

THE COMMISSION: Youecan)doscLtyagain 
but you will have to get another Commissioner. 

MR. BROWN: I am not suggesting that 
it be done again. We fully understand why we were 
granted standing and have certainly approached the 
evidence in that light. As you yourself said Mr. 
Commissioner, judgments can be rewritten several times. 
It may well happen that in the course of analyzing the 
evidence a different light is put on, perhaps a light 


which was not apparent during the course of the 
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1 
2 Commission. If on the basis of that interpretation 
3 you intend to make certain findings against people, I 
4 would submit at that time specific notice of those 
findings -- 
5) 
THE COMMISSIONER: PF sadont “think thae 
: is what the Section means. I think the Section means, 
; or should mean, but anyway I am not going to make a 
8 definitive statement now, it should mean that you 
9 Should know what you are facing. You should have an 
10 Opportunity to give evidence, and you should have an 
1 Opportunity to answer the allegation, that's all. 
5 Now, the fact that one particular piece 
of evidence, which doesn't loom too large in one's mind, 
ae seems somehow or other when I put all the things 
a together to loom very large indeed, I can't call you 
15 back for that, you have to be prepared for that. You 
16 have to say, that is what counsel do all the time in 
17 every case. They know they always run the danger that 
18 the judge is going to reserve, or he is going to start 
19 reading and picking up something, or that something is 
going to come into his ™head that didn’t come into his 
i. head before, that is something that happens and I don't 
ae think this is any different from any other case. | 
22 MR. BROWN: With respect 
23 Mr. Commissioner, we are not denying our obligation 
24 
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to be prepared to anticipate the evidence that will go 
in. However, I submit the Statute does provide that 
before a finding of misconduct is made in the report 
notice has to be given. I think the Statutory language 
removes this from the general course of litigation and 
judgments that occur in litigation -- 

THE COMMISSIONER: is iittwany more than 
the obligation of fairness that runs through, irteds a 
thread that runs through all justice, all natural 
justice, that you always have the other Side, you 
always give them an opportunity to answer, is it any 
morethan that? 

MR. BROWN: We have certainly been 
given the opportunity to hear the other side, there is 
no denial of that. I would submit, however, that the 
Statute requires more and that before a finding of 
misconduct is made in the report that a notice be 
given under Section 5-2. 

THE COMMISSIONER: Ves pearlitic. 

Yes Mr. Lamek? 

MR. LAMEK: Very briefly 
Mr. Commissioner, because there are only a couple of 
things on which I think I can be of any help at be 

Certainly I accept the general 


proposition, and urge it upon you, advanced by 
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Mr. Olah that Section 5-1 standing is not automatically 
to be treated as Section 5-2 notice. 

Indeed I was Associate Counsel to Mr. 
Justice Hughes on Waste Management where the 
Divisional Court said just that. Neither do you need 
to be in jeopardy of an adverse finding under 5-2 in 
order to have standing under J~L Andee think that much 
is clear and I don't perceive that to be sealilyean 
issue here. 

So far as the notice is concerned 
Mr. Commissioner, whatever these words may mean in 5-2, 
I suggest they do not need to be construed as requiring 
you, Or me, or anybody to give specific notice on 
particular facts and evidence before you are able to 
make a finding of misconduct. You are required before 
making such a finding, sir, to give reasonable notice 
of the substance of the misconduct alleged; the 
substance of the misconducts,iThat insmy submission 
is.a;very fancy shirom esaying iyou rare srequrredsto give 
notice of thesparticularsyoae the evidence upon which 
such an allegation might be based. Of course as you 
have said, sir, and as Mr. Tobias has urged upon you, 
it may be impossible until you come to view the 


evidence as a whole to know which particular piece of 


evidence propels you towards one conclusion or another. 
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1 
2 Nevertheless 1" suggest, sir, that 1b is 
3 necessary that there be some evidence upon which you 
4 might propose to make an allegation, and notwithstand- 
5 ing what I have said about the particular language of 
Section 5-2, I deem it be my Eescponsioit ity rae leager, 
: if I become aware of particular evidence that may 
f implicate one or more people, to bring it to the 
8 attention of their counsel, and I think fairness 
9 requires no less. Not as a matter of strict 
10 obligation under the Statute, but I think it an 
11 appropriate way to proceed. 
12 I know of no law, Mr. Commissioner, 
that requires the giving of formal’ or written notice. 
s tread S€ctlon 5—2easq seni nee vou TO eoLE ras 
- requiring you to alert people to the jeopardy in which 
1s they may be, it iS a principle of fairness. I don't 
Cl know that form makes very much difference to that. 
17 In that context may I say something 
18 about Mr. Olah's submission with respect to his 
19 particular position. It may indeed be arguable that 
the delivery of the full Atlanta Report on the 
particular terms and conditions subject to which it 
- was delivered is tantamount to notice under Section 
oe 5-2. 
23 You will recall sir that the complete 
24 
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and unexpurgated report was given to certain counsel 
who acted for those, who in your judgment and in mine, 
would or could be adversely affected by the contents 
of that report. JI will not say who received it. I 
will say of course that Mr. Olah did not. From that 
One may reasonably infer that it was not considered 
that his client would be adversely affected by the 
contents of that report. Therefore, if the delivery 
of the report under those conditions be tantamount to 
notice, it did not so extend to Mr. Olah's ekpent;..Sir. 

FE donstethink Eecan be of gassistanca in 
any other matters, Mr. Commissioner, those are the 
particular things I thought it appropriate to say to 
you. 

THE COMMISSIONER: Yes jaglirseOlahz 

MR. OLAH: There are a couple of areas 
Liwould like tosassist tyoujon, iIMr.-Gonmmessioner, other 
than simply my formal position, because having done 
some of the reading of the case law I might be ina 
position MtoOsassist® you, sor ¢ 

First of all I would like to point out 
that any ruling you make with respect to this issue of 
notice goes to jurisdiction, and consequently it is. 
reviewable by a Supervising tribunal, it is not one of 


those decisions that falls within the ambit that the 
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Divisional Court has indicated time and time again. 

THE COMMISSIONER: It 18 all academic 
at the moment, isn't it, because I doubt that this is 
the sort of thing I would say that the Divisional 
Court would practically encourage an application for 
in any other matters, but in this sort of thing the 
Divisional Court will say, well, how are you going to 
give, how are you going to make any finding against 
anybody so why should we receive it. 

MR. OLAH: I am not making any 
suggestion. All I am saying is it is a fundamental 
case because it goés*to jurisdiction and it 1S one 
that deserves some attention and concern, that is the 
only thing I am saying. 

THE COMMISSIONER: It deserves some 
attention and Tf amegiving itt this attention, 1 am 
giving it now and’ I will give 1 some more. 

MR. OLAH: Launderstand. bam simply 
trying *LO Point OULSLOVvougI Ce icea mattenroLr drat 
concern because of the implications it has, and I 
thought it is my duty to tell you that. 

THE COMMISSIONER: 166) alle righe: 

MR. (OLA Now you say there has been 
some suggestion from some parties, such as Mr. Tobias, 


that notice is redundant and cannot be done. This is a 
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matter of statute. The Legislature has decreed that 
certian protective devices be in place before a report 
is made. 

Now Mr. Knazan seems to suggest that 
there is some law that distinguishes the Landreville 
case. I looked at the case and it is quite different. 
We have to go to Landreville which is probably the 
most close parallel in this situation. 

You will recall in Landreville what 
happened was that there were general terms of enquiry. 
The matter adjourned without notice being given and a 
declaration was brought in Federal Court to quash the 
Commissioner's report. That was a Commissioner, a 
very renowned Commissioner, the ex Mr. Justice Rand of 
the Supreme Court of Canada, and the Court held that 


there - and the wording was very slightly different. 
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| 1 
e 2 As Mret Knazanspointsroutieiand you 
Bo/ cr 
| 3 will find the Statute reproduced at page 402 but 
4 it is very analogous to the situation and the wording 
| 5 of this Statute here. 
| 6| THE COMMISSIONER: Yes. 
MR. OLAH: Lievyouw torn totpage 402, 
| : Sir, you will see that Section 13 of the Inquiries 
8 Act as 1t then wastsetloug.) Git indi catedsthat: 
| 9 | "No report shall be made against any 
| 10/ person mnt’ reasonable notice wih? 
a which is the wording we have here: 
| 12 ",.-has been given to him of the 
charge of misconduct alleged against 
| - him and he has been given full 
| ie Opportunity to be heard in person or 
15 by counsel." 
| 16 When you compare that with the section 
17 that faces you, sir, you will see that really the 
| 18 only material® dit ferencemsitha bain ourtseect ion ot 
| 19 says substance rather than charge but the intention 
and the purport of the’ section vs) identically 
| os Now, in the Landreville case, if 
or you turn to page 405, after a review of some of the 
) a common law principles, review of the Crabbe case, 
| 23 which was one of the cases I supplied yau with, at 
24 
| an 
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page 405, this is what the court concluded: 

"In my Opinion, similar reasoning 

applies 10 thie Case. 1 agree with 

the“ plaimerer es position that an ene 

Circumstances here, the Commission 

Should have been reconvened. The 

Substance of the proposed allegations 

of misconduct set out in Conclusions 

II and III should have been made known 

to the plaintitr in accordance wrth 

SeclLLonwloce 

THE COMMISSIONER: Well, what is wrong 
with my saying now, whether it is the Federal Act 
or Provincial Act, whether it is the charge or the 
substance of, the charge of misconduct or the 
substance of misconduct that the charge against you 
or the substance of the misconduct against you that 
might be, is that you were implicated in the deaths 
of one or more of these babies, what's wrong with 
Ciicli. 

MR. ODA = BItTse.o. ait 2t ie 7Ot 
sufficiently partictiar. ALi oe the uae law says 
that you have to be sufficiently particular so that 
I can focus my response. 


THE COMMISSIONER: All right, why an 
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1 
9 overdose'of digoxin Mihow's *that? 
3 MR. OLAH: With great respect, that 
4| cannot be done. The problem that anyone on the 
Trayner team faces, are we talking about 36 children, 
; are we talking about one child, are we talking about 
| seven children? 
7 THE COMMISSIONER: We are talking 
8 about 36 children,;?") “can Sanswer “that one right how. 
9 MR. OLAH: I beg your pardon? 
10! THE COMMISSIONER: We are talking about 
| 36 children. 
11} . 
| MR. OLAH: Well then, with the 
= greatest of respect; there has to be. 
2 THE COMMISSIONER: You don't have to 
14 have administered digoxin to’ all of them, you could 
15 have ‘done’ "1t)to just one. “So, believe it or not, 
16 I do want to be fair -coVaPl or the Trayner ‘cea, 
17 T'yust don -C*knewanow. 
MKe ODA I understand your problem 
‘ and I think Mr, ®trathy “has odirly pur to youra 
7 solution that is (a) complies with the Statute and 
~ia (b) gives you the kind of flexibility that you are 
21 looking “£6r and@@that es torn lye —— 
yi, THE COMMISSIONER: While he said 
23 that when I was minded to find against his client 
24 
25 
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Or anyone else's I was to then - when I was minded 
to find against his client I should then give some 
kind of notice. That I can't, I can't accept because 
that is what I must decide after giving him every 
Opportunity. I just don't understand what more I 
Can Say to the members of the Trayner team than that 
they might be implicated in the deaths of these 
children by negligence, by deliberate act or by 
accidental act in the overdose of arqosin. 

MR. OLAH: Well, in my respectful 
Submission you have to go further in order to comply 
with the Statute. 

THE COMMISSIONER: Well, what do I 
have to do? 

MR. OLAH: You have to give 
particularity. 

THE COMMISSIONER: The substance is 
what I am asking you. 

MR. OLAH: Yeo se sic. 

THE COMMISSIONER: That is what the 
Statute says? 

MR. OLAH:, Yes, sir, and the substance 
would in my respectful submission go to me. If 
we go back to the common law cases that I have 


provided you, which just talk about reasonable 


| pies 


ad >) : > : 
haheaia aa” 1 andwie cond, od etw oT etmete.oe OV 
: =! i : 

woe ovew noid Divode.t. treife eid Jeniaps bn 
2thLoeg Jy gud "nee l .2‘nas. ft sant -aztion. be 
(ove mit piiviy gadvie ehioeb oa i ret ab te 
! soon tadw bontatebay 2° aod gout I Vi ireees 
nat i? mest Yotyet? etd 36 axvedmen mds ot s : 
ms Te efaneh eas «ai, bhessollan. ed dtp dim 
i” Jon eyeoxrodileh yd .éadepi loan ved. 
-itxew lS Jo seaobyovwe sd¥ wi Gos Tegaee 

Lioegeas wm as. i lew “slo WAM, 

11S Os Gehbyo ns vonsa0ot op oF Saved LOY noe 
| ~SIUISI¢E oud: 
[ ob sotw ..ieW aaEvorasivneo aur es. ea 


& 


an 
fob ais 


) Syip o2 oval vot’ »HAJO aM 


fi 


eonrésodne wal't MIAO LIAAIMMOD grt 

- HOY pul ves dts 
-1i2@ ,sa¥ eHAIO .aM = 
| ots tere al ged ATMO LSS NMOS wer 
! 


| oonetedpe aa bw +248, eekly : 


tt 6am OF oF ey 


eve I ans 2am > L gexnimee, tide 


snoone. 2 isd, 40 


“J 


24 


25 | 


4544 


ANGUS, STONEHOUSE & CO. LTD 
TORONTO. ONTARIO 


notice and don't even bring in the word substance 
which, in my respectful submission, indicate a higher 
level of duty upon you, sir. They all say, and if 
you want to go let's just pull out one of the cases, 
they talk about the kind of Particularity that is 
required. 

I have read the passage in the 
Landreville case which is very clear about the kind 
of particularity that was required in that case. 
If I may then direct you to --- 

THE COMMISSIONER: Remember that the 
first finding GE Mr. Justice Rand was not set aside. 

MR. OLAH: No, but the latter - finding 
TI and 112) > {Moers 

THE COMMISSIONER: 1 was that he had 
misconducted himself before some other tribunal, 
or at least had been contemptuous of it. 

MR.OLAH: That was finding II, sir. 

THE COMMISSIONER: Finding II, and 
finding Ill was, vhace 

MR. OLAH: Finding III was that the 
conduct was unbecoming, both in his personal life 
and in his Judicial tie. 

THE COMMISSIONER: Well, probably 


the terms of reference might have justified it but 
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he didn't give any notice of that. He did give 


notice apparently of the first instance. However, 


I will have to read that one again. But I am not 


at all sure that the Landreville case, even with 


these differences on all fours because the findings - 


the. first -findinge—~ leteweutioge+. 


at page: 401; 


first finding 


MR. OLAH: .The conclusions are found 
Sin. 

THE COMMISSIONER: 401? 

MR...OLAH: Yes... You will see.that. the 


was that there was an obligation on 


Mr. Justice Landreville. If you look at the second 


One. 


THE COMMISSIONER: That the transaction 
",..justifiably gives rise to grave 
SUSDICLON.OL si mMPrOpriety...in that 
SLEUaTIOn Rte PS eCheuonini1on of the 
undersigned that it was obligatory 

on Justice Landreville to remove that 
suspicion and satisfactorily to 
establish his innocence, which he has 
not done." 


Now, that one was upheld, was it not? 


MR. .OLAH:. Yes, but.the actual 


findings, II and III, which were the ones of 


misconduct. 


I simply went to whether he had met 
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| 
some sort of an evidentiary burden. The findings, 
the substantive findings II and III, II was that | 
the conduct of Justice Landreville in giving | 
evidence constituted gross contempt, same page, 


of these tribunals, #inal wae testimony he gave 


in the perjury trial of Farris: 


«--and a serious violation Of his 
personal duty as a Justice of the 
supreme Court or Ontario, which has 
permanently impaired his usefulness as 
a Judge." 


20, Linding Lf*was*oross contempt, 


that was quashed, finding III was that there was 
a derelection Obits” duty=aceeepubiic official and 
his personal duty as a Judge. Both of those 
specific findings of misconduct were quashed for the 
lack of particular notirce* being given, 
THE COMMISSIONER: Yes, all right. 
MR. OLAS ~And* 1 f-yougo £6 the 
Crabbe case, which is the one that is referred to, 
and it is founder "Tab" oser your materials, in a 
vyery different Context, Very elt rerent Statute, 
if I can ask you’ to” turn to page 7 24° you wiltieee 
what the Federal Court said in that instance. 


At page 724, bearing in mind that we 
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are talking about reasonable notice this is what the 
Court said: 
"Here, as I see it, if a possible 
consequence for the Appellant was that 
his licence might be Suspended it was 
necessary that there be combined with | 
the investigation the examination of 
a 'charge' against him and it was 
necessary that he be given an 
Opportunity to make a defence Co. that 
Charge. It follows, in my Opinion, 
that he was entitled to be notified of 
the charge before being called upon to 
make his defence." 
And turning to Page 727, about two- 
thirds of the way down: 
"It is without doubt highly undesirable 
that the functioning of Courts of 
Investigation into Shipping casualties 
be hampered or impeded by 
tecnnicaiaties aw 
And dropping down: 
"..-but it seems to me to be equally 
undesirable that the certificates of 


officers and licences of Pilots should 
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“be subject,.to cancellation or 
Suspicion as the result of a procedure 
which does not guarantee to them the 
elementary triahts-tombe sin formed of 
what 1 Geabsritha tethewot ficer yercp1 lot 
is to answer for and to be given a 
fair opportunity to make his answer 
theretow “her cannd easel seem ibe 
afforded the second until he has been 
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In other words, he cannot have Fait 
Opportunity unless you have been informed of what 
it is that you're answering to; not something vague, 
not something general. It has to be PaLetLcuie ee 
In fact, that is the conclusion that they reach at 
page 736: 
"With deference, I cannot agree that 
the fact the parties may have had a 
good idea of the allegations of wrong- 
ful acts or defaults that might be 
alleged against them is sufficient. 
In my view, those wrongful acts or 
defaults ought to have been Sspecificall 
alleged or particularized at the end 
Of*iie tf yrse tage of Ene proceedings, 
so that the parties could consider 
what, 1f any, evidence they might wish 
to call to rebut those allegations." 
THE COMMISSIONER: Yes, but you 
might be, you see, in the case of the management of 
a ship, there might be, well, particulars, what did 
you do, were you drunk at the time, did you point 
north when you should have pointed south and all that 
sort of thing, but here the allegation can only be - 


well, can't only be, there can be other things as well|- 
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but the main allegation is that the digoxin or an 
overdose of digoxin was administered accidentally or 
by design. 

MR OLA: But are we talking about 


one case, which case? 


THE COMMISSIONER: 3.67, 

MR ROLLA: Are we. talking about 36? 
THE COMMISSIONER: 36,747eS. 

MR OLAH: In my respect fu. 


submission there must be evidence that warrants that 
and that the substance of that evidence --- 

THE COMMISSIONER: Well, there must 
be evidence that warrants it if I am going to make 
the report. But why does there have to be evidence 
of it now before you given your notice? 

MR. .OLAH: Because, Mr. Commissioner, 
in order to afford and “to mount “a sproper «defence for 
any of us we must know what it is that we are facing. 

THE COMMISSIONER: And you will 
know that, you will know that by the time the 
Commission's evidence is finished. You will know 
exactly what you are facing. 

MR. OLAH: But the, problem is, sir, 
that if we are to be given a full opportunity of 


hearing, which is what the Statute contemplates, 
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then in order to do. that, we vmust. know what, case we 


have to meet. 
Now, virtually all of the evidence 
in this Commission is going to be led by Mr. Lame 


and unless we know in advance what it is particul 


to our client thatiis oPeroncern Voupcannou Close 


examine with any real degree of certitude or knowledge, 


which is really what is required to present a cas 
Certainly you cannot meet any alle 


tions unless you know in advance what they are. 
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is what all these cases talk about and that's what 


the Supreme Court of Canada talks about in the 


Samejima Case, which I gave to you. They talk ab 


particularity. (iba pe eeve woolen Cetead ie ar 
through all these cases ands to sugqgece that .cener 
and vague particularity sivascuti ecient in my respe 
submission is to miss the essential thread that r 
through all these cases. 

THE COMMISSTONER: 


Yes ..ali righ 


MR. OLAH: Now, when you give us 
that particularity and, in my position you won't 
because there is none, and therefore I would like 


leave right now, but when you do, 
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in my respectful 


submission you have got to give that particularity 


and it goes to your jurisdiction and I would sure 
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1 
2 
264 hate to see a situation like Landreville occurring 
2 on a matter that is of this importance, this matter 
4 of great public importance. 
5 THE COMMISSIONER: ALL erro, cuank 
6 you. I will consider the problem. 
7 Is there anything else before we 
3 adjourn until next Monday? 
MR* OLA: Well, 1 woukd request 
R that you make a ruling with respect to my client 
10} either today or whenever we reconvene SO that I know 
11} with some certitude what my position is. 
12 | THE COMMISSIONER: Request away. 
13 MR. OLAH: Mmrsonsyr 
14 THE COMMISSIONER: Request away. 
I'm not sure, I don't make any promises that I will 
make a ruling in the immediate future. 
~ MR. OLAH: Well» fl twouldelike nyou 
17 | to then indicate that you are not going to make 
18 | a ruling so that I may consider what position I 
19 have to take. 
20 THE COMMISSIONER: tT heard; ‘LE heazxd. 
ma MR. OLAH: Thank you very much. 
THE COMMISSIONER: ALT. Tighe scans 
22 
you. 
23 MR. YOUNG: Mr. Commissioner? 
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THE COMMISSTONER: Yeo, Myr ssYoung? 

MR. YOUNG: I wonder if we might 
ask Mr. Lamek if he has had any success in reschedul- 
ing Dr. MacLeod and if so when. 

MR. LAMER: VYesie a icouple <of things, 
Mr. Commissioner. So far as I am aware Dr. MacLeod 


will be back on the 21st to complete his evidence. 


THE COMMISSIONER: 21st is? 

MR. LAMEK: Is next Monday. 

THE COMMISSIONER: Next Monday, I 
see, Okay. 

MR. LAMEK: And will be followed 
by’ Dr. Fay. Copies of his report have been delivered 


to all counsel this morning I understand, or his 
notes on the various cases. 

The week of the 28th we will have 
Dr. Kauffman here and the week of December 5 we will 
have Dr.Hastreiter here. 

He, as I presently understand it, 
will be followed by Dr. Mi rieuri. 

MR. SCOTT: Us) GkvuMr . Lamekes guess 
at the moment that Dr. Fay will take most of the week 
or is he just uncertain about that? 


MR. LAMEK: Our guess is probably 


not the whole of the week. 
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1| 
2 
2G6 | Just one other thing, Mr. Commissioner, 
: if I may. There is a revised version of Exhibit 232 
4 which was the document as I recall it introduced 
2 when Dr. Phillips was in the box on the post mortem 
6 digoxin testing that has gone on at the Hospital. 
7 This is a further revision. There was’ an Exhibit 
F 232A on which certain changes had been noted. I 
understand this has now received the blessing of 
2 Dr. Phillips and the Hospital and I ask that it be 
aa marked as Exhibit 232B and copies have been provided 
11} to other counsel. 
THE COMMISS TONER: Yes, "aie rilgit,> 
13 thank you. 
14 ---EXHIBIT NO. 232B: Revision of Exhibit 232. 
15 
THE COMMISSIONER: Is there anything 


else? Have you anything further? 

V7 MS. CRONK: NGs 

18 THE COMMISSIONER: Is there anything 
19 else anyone wants? Oh, I think Mr. Millar was 

20 supposed to speak to you - this room is going to be 
occupied by the Municipal Board on some matter 
tomorrow but he has spoken I think to you. Anyway, 


I spoke to the Chairman and he said that there is no 


objection if you want to leave your papers - you can't 
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leave them on the table, you will have to leave them 
on the side of the room somewhere and we can probably 


find space upstairs I suppose if you have anything 


else. 

Yes, Miss Cronk? 

MS. CRONK: Shree use IOnwoliaAty. we 
have also made arrangements that the reporters' room 


is available for counsel to stack their papers in 


there. 


THE COMMESS TONER: Yes; Gilericht. 
---Discussion off the record. 

THE COMMISSIONER: A ervoniw touen 
until Monday at’ 10,0 cloew 


---Whereupon the hearing adjourned at 11:45 a.m. 
until Monday, Novembes Zist, 1983S at. 10200 am: 
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